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(i) 
QUESTIONS RAISED BY THE APPEAL 


Tr. 
WHETHER A VERDICT NOT CLEARLY SUPPORTED BY THE 
EVIDENCE SHOULD BE ALLOWED TO STAND? 


Il. 
WHETHER THE FEDERAL RULES OF CRIMINAL PRO- 
CEDURE APPLY TO JUVENILES? | 


(a) WITH REGARD TO ARREST AND ARRAIGNMENT. 


(b) WITH REGARD TO THE RIGHT TO ADVICE OF 
COUNSEL AND THE PRIVILEGE AGAINST SELF- 
INCRIMINATION. 


POINTS RELIED UPON BY APPELLANTS 


i. The verdict herein is not supported by the evidence. 
I. The interrogation prior to arraignment was coercive 
and illegal. 

Ii. The delay between arrest and arraignment was un- 
reasonable and in specific violation of the controling 
statute. 

IV. The admissions or confessions produced by inquiry 


while defendants were illegally detained are inadmis- 
sible in evidence against them. 


V. Because a great weight of the evidence presented was 
inadmissible, the judgment and conviction in these 
cases should be set aside. 
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JURISDICTIONAL STATEMENT 


The jurisdiction of this Court is invoked by reason of the pro- 
visions for review of the judgments of the United States District Courts 
set forth in 65 U.S. Stat. 726, 28 United States Code 1291. 


The review sought herein is from the judgment of the United 
States District Court for the District of Columbia entered below in this 
case on the 6th day of February, 1958. 


STATEMENT OF THE CASE 


James E. Curtis, Maxie Leroy Pee, Leroy S. Johnson and 
Gordon Magruder, all juveniles, along with James Harris, also a minor 
at the beginning of this matter, were arrested on or about the 3rd day 
of July, 1957, and interrogated by the Park Police in connection with an 
alleged charge of rape and robbery upon the information of a complainant, 
Mae Retha Owens. After prolonged interrogation, the juveniles herein 
were sent to the Receiving Home of the District of Columbia where they 
remained for eighteen days without charge, arraignment or benefit of 
counsel. At the end of this time, without formal appearance before the 
Juvenile Court of the District of Columbia, the said Court waived juris- 
diction and a preliminary hearing was set in the United States Branch, 
Municipal Court for the District of Columbia, the Honorable Austin L. 
Fickling presiding. Counsel was appointed by the Court and the hearing 
proceeded with the sketchiest kind of consultation of the then counsel 
with his clients who, up to this time had not been advised of their rights 
to refuse to make any statements to the investigating officers. Asa 
result of the hearing, the youths were held for Grand Jury action. On 
August 7,1957, an indictment was returned against the appellants here- 


in upon the counts of rape and robbery with an additional count stated 
? 


against Leroy S. Johnson for alleged possession of a prohibited switch- 
blade knife. Upon arraignment August 21,1957, pleas of not guilty, as 
to all counts were entered on behalf of the then defendants and present 
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counsel appeared in the case for the first time. Trial upon the charges 
was had before a jury in the United States District Court for the District 
of Columbia, Judge Edward A. Tamm presiding, beginning on December 
11, 1957. On December 22, 1957, the jury returned a verdict, finding 
the defendants not guilty, as to the charge of rape, guilty as to the 


. charge of robbery and guilty as to an offense for which there was no in- 
‘al dictment, to wit, the offense of assault with intent to rape. On February 


r 6, 1958, the sentence of the Court was entered requiring the appellants 
here to serve a penal term from four to fifteen years. Whereupon this 


appeal was initiated. 


STATEMENT OF THE FACTS OF THE CASE 


At the trial below the prosecution relied upon the testimony of 
the prosecutrix, Mae Retha Owens, the arresting and investigating offi- 
cers and two other witnesses. The prosecutrix testified substantially 
that she was induced by force to enter an automobile driven by Maxie 
Leroy Pee and occupied by the other appellants. One occupant, James 
Harris, not a party to this appeal, was known to her. Over her pro- 
tests, as she claimed, she was driven to an area called Ft. Stanton 





Park close by the intersection of Morris Road and Erie Streets, S.E., 





where she was forced from the car and raped first by Harris and then 
by Curtis. The defendant Pee had driven the car on farther away from 
the scene at the time, empty, and the prosecutrix was uncertain as to 
where the other appellants were. With reference to the robbery, prose- 
cutrix testified that her pocketbook containing approximately seven dol- 
lars was forcibly taken from her, but in some manner retrieved, so 
that she never lost possession either of the pocketbook or the money; 
her testimony established that she had the pocketbook and the money at 
the time the accusation was made and that she spent the entire sum 
thereafter. Two other witnesses testified that they heard screams 
coming from the direction where the prosecutrix was at the time alleged; 
one witness stated that he flashed a beam of light from a point approxi- 
mately one hundred yards away and saw four persons struggling on the 
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ground. Upon the proffer of testimony by the police officers, defense 
counsel objected on the ground that such testimony was inadmissible as 
being in the nature of confessions involuntarily given during a period of 
unlawful detention, and the product of inquiry and coercion while in the 
course of unnecessary delay in arraignment. After inquiry conducted 
out of hearing of the jury, the Court, ruling that the Rules of Criminal 
Procedure did not apply to juveniles, and that the facts were to be de- 
cided by the jury, the officers were permitted to testify as to damaging 
statements arising out of their use of the interrogating process before 
arraignment. Testimony of an examining physician who performed an 
examination of the prosecutrix within one hour after the police call, 
introduced by stipulation of all counsel, indicated that there was no evi- 
dence pointing to recent intercourse present during the examination and 
observation. Upon presentation of the testimony, in defense, defen- 
dants denied having raped the prosecutrix or having robbed her of her 
pocketbook and money. Defendant Johnson admitted possession of a 
knife but denied using it to coerce the prosecutrix to part with her 
pocketbook or money. Each defendant stated he had abandoned the scene 
without harming the prosecutrix and denied having proceeded so far as 
to evidence the intent to have sexual intercourse forcibly with the 
prosecutrix. 


In the Instructions to the Jury, the Court gave the Instructions 
requested by counsel but gave, in addition, an instruction in effect de- 
fining the lesser offense, assault with intent to commit rape, as included 
in the crime of rape, but without noting with certainty that the lesser 


offense was a specific intent crime which could be legally complete only 
upon proof of the specific intent. 


Whereupon the jury rendered the verdict from which this appeal 
is taken. 





SUMMARY OF ARGUMENT 


Ls A. There is no evidence in the record to support the verdict 

of assault with intent to commit rape. Appellants were either guilty of 
rape or not guilty. The Court below erred in submitting to the jury the 
offense of assault with intent to commit rape. 


B. Likewise, the lower Court erred in its submission to the 
jury the count in the indictment dealing with the offense of robbery. The 
record clearly shows that there was no felonious taking and carrying 
away of the property of the prosecutrix. The absence of this essential 
element of the crime of robbery negated the existence of the offense it- 
self. 


2. The record shows that the defendants were not taken to a com- 
mitting magistrate, or to the Juvenile Court, or to the Receiving Home, 
immediately upon their respective arrests. That the failure of the 
arresting officers to comply with the requisites of Sections 4-140 and 
11-912 of the 1951 Edition of the D.C. Code constituted an illegal de- 
tention on the part of the arresting officers. That such admissions or 
confessions of the defendants were exacted while being illegally de- 
tained, and ‘thereby. said admissions and confessions were inadmissible 


in evidence. 


Be The decision of the Supreme Court of the United States in the 
Mallory case makes it manifestly clear that the evidence obtained during 
a delay in arraignment of the defendant is inadmissible against them at 
trial or during their trial. Appellants assert that the Mallory decision 


applies herein. 


4, The admission in evidence of the statements of the appellants 
constituted a material part of the Government's case in chief, and as a 


result thereof constituted reversible error. 
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D. The record filed in this case shows overwhelmingly that the 
judgments of the lower Court are not supported by the weight of the 


evidence. 


ARGUMENT 


I. 
THE VERDICT HEREIN IS NOT SUPPORTED BY THE EVIDENCE. 


(A) As to the Count of Rape 


In this case the appellants were found to be "Not Guilty" of the 
crime of rape as charged but "Guilty" of the lesser offense of assault 
with intent to rape., It is well established, of course, that in the de- 
lineation of a crime, the lesser offense is includible in the larger and 
more comprehensive offense. But the crime of assault with intent to 
rape while included in the larger crime of rape is, itself, a crime 
involving specific intent. In the present case, the prosecution adduced 
no evidence of a specific intent to commit rape attaching to any one of 
the individual defendants. Neither was there any clear inference of 
specific intent as to the defendants as a group for the reason that no 
plan of concerted action was shown below. There was never the slight- 
est indication that the attempt to rape, if present, had proceeded to the 
point where it was not in fact abandoned. Upon the evidence adduced, 
the defendants were either guilty of rape as charged, or not guilty. 
Patently, the jury returned a compromise verdict and the law neither 
contemplates nor approves such a verdict apart from the facts. 


The following cases stand for the proposition that there can be 
no conviction for the lesser offense where the greater is alleged unless 
the lesser is in fact proved: Green v. United States, 1957, 355 U.S. 
184; Green v. United States, 95 U.S. App.D.C.45, 218 F.2d 856; Green 
v. United States, 98 U.S. App.D.C. 413, 236 F.2d 708; Thompson v. 
State, 106 Neb. 395, 184 N. W. 68, Annotation, 21 A.L.R. 628; State v. 
Robinson, 12 Wash. 349, 41 P.51; State v. Franklin, 1953, 139 W. Va. 
43, 19S. E. 2d 692; Kruger v. State, 60 Wash. 542, 111 P. 769; 
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: Edwards v. State, 1948 33 Ala. App. 386, 34 S. 2d 173 (1948). Appuwdex 
> AXtiewwdix 2 pe 4-104 
' Appredin 2 PE 


(B) As to the Count of Robbery 


sd 


. Upon this count the evidence adduced by the prosecution is lack- 
. ing the essentials to support, beyond a reasonable doubt, the completed 
e crime of robbery. The element of forcible taking is nowhere clearly 

ay 


presented; and the prosecutrix seemed to assert this charge as an after- 
thought. The testimony shows that the pocketbook belonging to the 
prosecutrix was passed back and forth voluntarily and that it was never 
actually out of the prosecutrix' possession and control. The thin line 

of evidence allowed, except for the disposition to reach an unfavorable 
conclusion in any event, does not complete a prima facie case and the 
appellants assert that it was error to have permitted this matter to go 
to the jury for their speculation. 


The following cases support the proposition enunciated above: 
2 Wharton Criminal Law (12th Ed.) 1541, Section 1228, People v. 
Gallegos, 130 Col. 232, 274 P.2d 608, Edwards v. United States, 78 U.S. 
App. D.C. 226, 139 F.2d 365, Neufield v. United States, 73 App. D.C. 
174, 118 F.2d 375. ct Appendiy 2,3, ofP-et 


II. 


THE INTERROGATION HEREIN PRIOR TO ARRAIGN- 
MENT WAS COERCIVE AND ILLEGAL. 





An arresting officer has the plain duty to charge a person 
arrested, with the offense alleged, to take the person before a magis- 
trate forthwith for a determination as to whether there is probable 
cause for further detention. No officer of any character may confine a 
person alleged to be guilty of a crime for the purpose of eliciting a 
confession of any sort from him, by any manner or means. Where 
adults are concerned, to do so is to violate the guarantees of due pro- 
cess and immunity from self-incrimination. The prohibition is (or 
ought’ to be) especially applicable to juveniles. See D.C. Code (1951 
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Ed., as amended) T-11, Sect. #912, etc. The information derived 
from such inquiry is presumed to be involuntary and inadmissible as 


evidence on trial. 


In the instant case, the appellants were detained for an extended 
period of time and questioned, for no other purpose, except to elicit 
damaging statements or admissions. The product of such inquiry 
should not have been received in evidence in this case. (See: Watson 


v. United States, 234 F.2d, 42 App.D.C., 1956; Trilling v. United 
States, 86 W.L.R., 428; Mallory v. United States, 354U.S.449; 
McNabb v. United States, 318 U.S. 332. ef. Mppemdiys 29, 4, BRE 


Ill. 


WHETHER THE DELAY BETWEEN ARREST AND ARRAIGN- 
MENT WAS UNREASONABLE AND IN SPECIFIC VIOLATION 
OF THE CONTROLLING STATUTES. (Title 11, Section 912; 

Title 4, Section 140, D.C. Code, 1951 Edition, as amended. ) 


The appellants were arrested separately, and at different hours, 
on or about the 3rd day of July 1957. Police officers questioned the 
appellant Pee continuously between the hours of 2 A.M. and 10 A.M. 
this date. Similarly, the other appellants were interrogated, but 
neither immediately charged nor arraigned. Eighteen days elapsed 
before there was waiver of jurisdiction of the Juvenile Court, or hear- 
ing before a committing magistrate. There is no showing that appel- 
lants were ever accorded a hearing in Juvenile Court nor advised of 


their constitutional rights during said period of detention. 


Appellants submit that their detention without arraignment dur- 
ing this time was unreasonable and unnecessary. Appellants submit 
further that the Mallory decision being applicable by statute and prece- 
dent in the Municipal Court is applicable also in the Juvenile Court. 


(See: Mallory, supra; Trilling, supra; Porter v. United States, 
U.S. App.D.C., 14305, decided June 26, 1958; Larkin v. United States, 


86 Washington Law Reporter 768, Municipal (Ct.) App. D.C. >< Aefpernd iy 3 4. 
?P Si- (OF 





IV. 


THE ADMISSIONS OR CONFESSIONS PRODUCED BY IN- 
QUIRY WHILE DEFENDANTS WERE ILLEGALLY DETAINED 
ARE INADMISSIBLE AGAINST THEM. 


All extraducial confessions or admissions in the nature of con- 
fessions are scrutinized stringently and guardedly received if at all; 
and the constitution provides that no one shall be required to give testi- 
mony against himself in a criminal case. The corrobative testimony 
presented in this cause below was derived mainly from the appellants 
themselves by unlawful means. The competency of such testimony 
ought not to have been left to the jury. 

(See: Tooisgeh v. United States, 137 F.2d 713.) op 4 P ias gh 


V. 


THE JUDGMENT IS NOT SUPPORTED BY THE 
WEIGHT OF THE EVIDENCE. 


Because a great weight of the evidence presented below was in- 
admissible, it follows that the verdict based thereupon might have been 
materially altered by the absence of such evidence. A conviction other- 
wise than upon proper evidence works a miscarriage of justice and 
should be set aside. 


CONCLUSION 


WHEREFORE, it is respectfully submitted that the judgment of 


the District Court be reversed. 


LYNN O. COOMBS, Esq. 
J. LEON WILLIAMS, Esq. 


918 F Street, N. W. 
Washington, D. C. 


Attorneys for Appellants 
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QUESTIONS PRESENTED 


In the opinion of the appellee, the following questions are 
presented : 

(1) In arape case where the victim testifies she was saaiell 
into a car, forcibly driven to a park, and raped, but the 
results of a medical examination are inconclusive, does not 
the evidence support a conviction of assault with — to 
commit rape? 

(2) Where the victim testifies that her wallet was aici 
from her hand at a time when a knife was held at her throat, 
does not the evidence show a “forcible taking”? 7 

(3) Is the Mallory-McNabb rule applicable to individuals 
within the jurisdiction of the Juvenile Court of the District 
of Columbia? 

(4) Are statements in connection with arrest inadmissible 
under the Mallory-McNabb rule? 


(I) 


489412—5&——-1 








Counterstatement of facts 
Statutes involved 
Summary of argument 


Arguments: 
I. The sufficiency of the evidence 


II. The Mallory-McNabb rule is not applicable to individuals 
within the jurisdiction of the Juvenile Court for the District 
of Columbia 

III. The Mallory-McNabb doctrine is not violated by sntoments 
made in connection with arrest 
Conclusion 
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assault with a dangerous weapon (a knife)—appellant John- 
son was also charged therein with possession of a prohibited 
weapon (a switch-blade knife) (R. 578). Trial was had be- 
fore a jury (R. 609). All defendants except Johnson were 
acquitted by the court on count three (the ADW count) (R. 
609). All appellants were found guilty of robbery and assault 
with intent to commit rape; and, Johnson was also found 
guilty of assault with a dangerous weapon and possession of 
a prohibited weapon (R. 587). This appeal followed (R. 
612). 
At Trial 


Mrs. Mae R. Owens, the mother of four children, testified 
that on the evening of July 2, 1957, she went to visit some 
friends at 1251 Stevenson Road, 8. E. (R. 3,4). About 12:30 
a. m. she left, carrying her wallet (containing $6 and some 
change) in her hand (R. 4, 5). While she was walking along 
Nichols Ave., a car approached with some men who started 
calling to her (R. 5). She walked on, and shortly thereafter 
the car pulled up and stopped next to her. Harris got out and 
pulled her into the back of the car (R. 7,8). Pee was driving 
with Johnson and Magruder seated in the front seat, Curtis 
and Harris being in the back seat (R. 10,11). She screamed 
and yelled, “Please let me go” (R. 11). Johnson “pulled out a 
switch-blade knife around [her] neck and told [her] if [she] 
didn’t shut up [her] damn mouth he would cut [her] damn 
throat” (R. 11). He then took her wallet, and passed it to 
Magruder (R. 12). Harris and Johnson said something about 
going “to Benning Road some place” (R. 37). She was then 
driven to Stanton Park, dragged from the car, and raped by 
Harris and Curtis (R. 16-26). She continued to yell and 
scream and was struggling (R. 26). At the time that Harris 
was having relations with her, the headlights of a car shown 
across the field, and the men ran. Appellants’ car drove off 
(R. 28, 29). She got up and struggled toward the headlights 
where she was met by Eldridge Buchanan, a taxicab driver, 
who put her in his cab. After the police arrived, she was 
taken to the hospital (R. 31, 31). 

Eldridge Buchanan, a postal clerk and part-time cab driver, 








3 i 
testified that he lived at 1809 Erie Street, S. E., across from 
the park, and that about 1:00 a. m. while driving up the street, 
he heard a woman’s screams coming from the park. He could 
hear, “Help, murder, rape” and “Help, murder, somebody 
please help me” (R. 177-178). He turned his car up onto the 
curb with his headlights focused over in the park (R. 178, 179). 
There he saw “a green Chevrolet car parked in the park and 
three fellows on the side, the lefthand side of the car with a 
lady.” Then the “fellows ran * * * over in the woods” (R. 
179, 180), and the car drove on up into the park toward the 
reservoir (R. 181). Mrs. Owens “scuffled back” tohim. “Her 
clothes were torn. * * * she had mud on her knees and was 
trying to hold her shorts * * * up with one hand and she was 
crying” (R. 180, 181). He also saw her wallet “about five 
or eight yards away from where the car was parked the first 
time.” It was later recovered after the police arrived (R. 
185, 186). 

James L. Smith testified that about 1:00 a. m. on | July 3, 
1957, he was in bed asleep; that he was awakened by his wife 
and heard screams coming from the park; and that he looked 
out the window and saw Mr. Buchanan’s taxicab (R. 209, 214). 
He saw Mrs. Owens come toward it in “an unsteady manner” 
(R. 210). He got into his car, drove up into the park and 
found appellants’ car sitting by the fence with the aoe open 
(R. 211-212). 

It was stipulated that Dr. G. DeCarlo Massaro of Di <. 
General Hospital examined Mrs. Owens at 2:10 a. m. on the 
morning of July 3, 1957, and “would be unable to testify, from 
her examination, whether Mae Owens had sexual pelakons 
earlier that same morning” (R. 219, 582). 

Sergeant Nick Prencipe, of the U. S. Park Police, testified 
that he responded to the scene (R. 220). Just before the police 
car turned into Fort Stanton park, three men ran across in 
front of the car—one of whom he was later able to identify as 
Magruder (R. 246, 247). Through the tag listing of appel- 
lants’ car, he learned the owner’s name. After a conversation 
with the owner, he went to the home of appellant Pee who was 
not home. He left certain instructions and returned to the 
precinct. Later—shortly before 2:00 a. m—Pee and his father 


4 


arrived at No. 11 Precinct. (R.221-223.) “Because his father 
suggested that he go and insisted that he go” (R. 230) “to 
clear this thing up”, Pee accompanied him to D. C. General 
Hospital (R. 226). Pee was not under arrest (R. 230). At 
the hospital about 2:15 a. m., Mrs. Owens identified Pee as 
the driver of the car, he denied it saying “The only reason 
you are saying that is because I have got this shirt on” (R. 
233-236). He was then taken into custody and returned to 
police headquarters (R. 236). About 2:30 or 2:45 a. m., after 
Mrs. Owens picked Pee out of a lineup, Sergeant Prencipe 
spoke with Pee and “asked him again if he was the person 
driving the car, and he at that time stated that he was” (R. 
237). Pee also stated that he was driving along when a group 
of boys jumped into the car, told him to stop next to Mrs. 
Owens, and dragged her into the car. He said that he drove to 
Fort Stanton where Mrs. Owens was dragged from the car; 
that “there was a scuffle outside”; that he “heard the com- 
plainant make a noise which was almost inhuman”; and that 
when the lights of a car approached, he got scared, jumped 
out and ran away (R. 238, 239). He later said that Magruder 
was one of the boys (R. 251). Shortly after 3:00 a. m. Pee 
‘was turned over to the Plainclothes Division (R. 243). 

Private Arthur Conover, of the United States Park Police, 
testified that appellant Pee stated “that he had been driving 
the car involved in the incident” (R. 250). Pee also said that 
Magruder was one of the boys in the car. Private Conover 
went to Magruder’s house about 5:00 a. m. on the morning 
of July 3, 1957. After obtaining Magruder’s mother’s per- 
mission, he took him to Park Police Headquarters and turned 
him over to Investigator Beale. (R. 251-2.) 

Investigator Philip Birch, of the United States Park Police, 
testified that he came on duty about 7:50 a. m. on July 3, 
1957, and that subsequently he had a conversation with Pee 
and Magruder (R. 258). Pee told him that he was driving 
the vehicle involved in the case, and that he had been accom- 
panied by Magruder. Magruder denied this (R. 260). In- 
vestigator Birch took them to the Receiving Home at “ap- 
proximately 10:30 a. m.” on the morning of July 3d (R. 261). 
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At about 1:30 p. m. Investigators Birch and Gunter went 
to a TV repair place where they found Curtis outside selling 
fireworks. They took Curtis into custody, and he at that time 
told them “that he had been expecting the police to come 
see him, due to the fact that had been involved with a woman 
the night before” (R. 262). Curtis was taken to Head- 
quarters, processed and sent to No. 1 cell block (R. 270). He 
was thereafter (July 4) arraigned in the Municipal | Court 
(R. 572). 

At about “4:00 or 4:30 p. m. on July 3d” Harris was 
located at his sister’s residence where he was baby-sitting. 
He was instructed to report to headquarters as soon as his 
sister returned (R. 264). 

Investigator Porter Beale, of the United States Park Police, 
testified that he went to the home of appellant Johnson about 
5:30 a. m. on the morning of July 4th and placed him under 
arrest (R. 273). At that time Johnson stated “that he was 
in the automobile with four other men and that they did pick 
up a woman” (R. 274). He identified the others as Curtis, 
Harris, Pee and Magruder (R. 275). He stated that Pee was 
the driver, that he was sitting on the front seat next to the 
driver, that Magruder was immediately on his right, that Cur- 
tis was sitting on the rear seat behind the driver, that Harris 
was sitting on the right rear, and that they accosted the woman 
on Nichols Avenue just southeast of Suitland Parkway (R. 
276-7). He also “stated that he did have a knife and that he 
did open it in the car and that there was a scuffle over the 
knife and it was dropped in the rear seat of the car. He stated 
that when he ran away from the car after some witnesses had 
appeared that he threw the knife away” (R. 277). Johnson 
was sent to the Receiving Home on the morning of July 4th 
“about 7:00, between 7:00 and 8:00 a. m.” (R. 283). On 
cross examination it was also brought out that Johnson said 
that Magruder took the wallet (R. 287). 

Appellant Magruder testified that he was 17 years old: that 
on July 3, 1957, he was in the Chevrolet car with Pee, Johnson, 
Curtis and Harris (R. 316); that Pee first spotted Mrs. Owens 
and spoke to her; that they later saw her on Nichols Avenue, 
where the car was stopped and Harris called to her (R. » sales 
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that “the girl got in the car”; that there was no conversation 
in the car (R. 341); that when the car turned into Fort Stan- 
ton Park, “the girl screamed” (R. 318); that Harris, Curtis 
and he jumped from the car and ran (R. 319); and that prior 
to July 18, he had not been questioned (R. 321). 

Appellant Curtis testified that he was 19 on July 3rd 
(R. 364). He testified that on that date, he and Harris were 
playing golf about quarter after midnight; that Johnson, Pee 
and Magruder came up in the car; that they got into the car 
and started to Lombardy Hall; that Pee stopped the car and 
said “Hi.” to Mrs. Owens; that she said “Hello” and kept 
walking; that later Harris asked her where she was going; that 
she then came across the street and said she was going to 
Lombardy; and that Pee told her to “Getin.” (R.365-6.) He 
also said that on Morris Road “the woman said ‘This is not 
the way to Lombardy’ ”; that “she started getting loud”; that 
when Pee started to turn into the park, he and Harris left the 
car; that he went into the woods; that he encountered Pee 
and Johnson there; and that they then went on (R. 366-8). 
Curtis also stated that the only thing that he told Officer 
Beale was that when the car first drove into the park, he ran 
(R. 373). 

Appellant Pee took the stand and testified that on July 3rd 
he was 17 years old; that he picked up Harris and Curtis when 
they were playing golf; that they picked up Mrs. Owens on 
Nichols Avenue; that she said she knew Harris and Curtis; 
that she got in the car and told them to take her to Lombardy 
Hall; that later she said “that this is not the right way to 
Lombardy Hall’; that “she got louder than her natural voice”; 
that Curtis told him to stop the car; that when he was slowing 
down, he looked back; that he heard the door open, and Curtis 
and Harris were gone, but Mrs. Owens was still in the car; that 
Magruder left, and then Mrs. Owens; that he finally brought 
the car to a stop; that by the time he got the car started again 
Johnson jumped out; that he saw a “reflection like shine over” 
him, so he “kept on going to the dead end”; that he then 
stopped, jumped out and ran; and that he caught up with 
Curtis and Johnson, and went home with them (R. 377-380). 

Appellant Johnson took the stand and testified that on July 
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3rd he was 17 years old; that he was questioned on July 4th at 
the Park Police Station from 5:30 in the morning until about 
6:00 o’clock; that he was not questioned again; that he was 
brought into court on July 18; and that until that time he was 
at the Receiving Home (R. 411-412). Johnson also stated that 
he did not tell the officers that he had had a knife; that he 
was in the car at the time; that Mrs. Owens “got loud” when 
they were on Erie Place; that when they turned into the park, 
Curtis and Harris jumped out of the back; that Mrs. Owens 
left; that Magruder left, that he jumped out and ran; ; and 
that during this time, there was no conversation. (R. 414-422.) 

Defendant James Harris testified that he was with Curtis 
playing golf and that they met Magruder, Johnson and Pee 
in the alley (R. 457). He testified that he first saw Mrs. 
Owens on Summers Road; that on Nichols Avenue, he told 
Pee to stop the car and ask her where she was going; that she 
said she was going to Lombardy Hall; that she got in the back 
seat in the middle; that when they “hit Erie Street” Mrs. 
Owens “led out with hollering”; that Curtis then told Pee to 
stop the car; that Mrs. Owens jumped in his lap; that “she 
tried to get out of the car”; that he “shoved her to the side and 
jumped out of the car”; and that when he got to Erie Place 
he “stopped running” (R. 459-463). | 
Juvenile Court Proceedings as to Pee, Magruder and Johnson 

Pee was taken into custody about 2:15 a. m. on July 3, 1957 
(R. 233-236). He was sent to the Receiving Home about 
10:30 a. m. that day (R. 261). The Juvenile Court waived 
jurisdiction over him on July 18, 1957 (R. 576). That day he 
was taken to the Municipal Court for arraignment. After 
a continuance at his request, he had a preliminary hearing and 
was held for grand jury action (R. 574). 

Magruder was brought (with his mother’s peuiiiesiant) to 
Park Police Headquarters after 5:00 a. m. on July 3, 1957 (R. 
251-2). He was taken to the Receiving Home about 10:30 
a.m. that day (R. 261). The Juvenile Court waived jurisdic- 
tion over him on July 18, 1957 (R. 575). That same day he 
was brought before the Municipal Court. After a continuance 
at his request, a preliminary hearing was held, and he was held 
for action of the grand jury (R. 574). 
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Johnson was arrested at his home about 5:30 a. m. on July 
4, 1957 (R. 273). He was sent to the Receiving Home be- 
tween 7:00 and 8:00 a. m. (R. 283). The Juvenile Court 
waived jurisdiction over him on July 18, 1957 (R. 577). He 
was brought before the Municipal Court that same day. After 
a continuance at his request, a preliminary hearing was held, 
and he was held for the grand jury (R. 574). 


STATUTES INVOLVED 


Federal Rules of Criminal Procedure 5 (a) provides: 
Appearance before the Commissioner. An officer 
making an arrest under a warrant issued upon a 
complaint or any person making an arrest without a 
warrant shall take the arrested person without un- 
necessary delay before the nearest available commis- 
sioner or before any other nearby officer empowered 
to commit persons charged with offenses against the 
laws of the United States. When a person arrested 
without a warrant is brought before a commissioner 
or other officer, a complaint shall be filed forthwith. 
Title 4, District of Columbia Code, Section 140, provides: 
Arrests without warrant. The several members of 
the police force shall have power and authority to 
immediately arrest, without warrant, and to take into 
custody any person who shall commit, or threaten or 
attempt to commit, in the presence of such member, 
or within his view, any breach of the peace or offense 
directly prohibited by Act of Congress, or by any law 
or ordinance in force in the District, but such member 
of the police force shall immediately, and without de- 
lay, upon such arrest, convey in person such offender 
before the proper court, that he may be dealt with 
according to law. 
Title 11, District of Columbia Code, Section 902, provides: 
Purpose and basic aims. The purpose of this chapter 
is to secure for each child under its jurisdiction such 
care and guidance, preferably in his own home, as will 
serve the child’s welfare and the best interests of the 
state; to conserve and strengthen the child’s family ties 
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whenever possible, removing him from the custody of 
of his parents only when his welfare or the safety and 
protection of the public cannot be adequately safe- 
guarded without such removal; and, when such child 
is removed from his own family, to secure for him 
custody, care, and discipline as nearly as possible equiv- 
alent to that which should have been given by his 
parents. 
Title 11, District of Columbia Code, Section 908, provides: 


Construction of this chapter. This chapter shall be 
liberally construed to accomplish the purpose herein 
sought. 


Title 11, District of Columbia Code, Section 906, Te 
in part: 

Application of chapter and definition. (a) This 
chapter shall apply to any person under the age of 18 
years— 

(1) Who has violated any law; or who has susie 
any ordinance or regulation of the District of Colum- 
bia; or | 

* * * + * 

(b) When used in this chapter— 

(1) The words “the court” means the wep gs court 
of the District of Columbia; | 

(2) The word “judge” means the judge of the j juve- 


nile court. 

(3) The word “child” means a person under the ‘age 
of 18 years; 

(4) The word “adult” means a person 18 years 5 of 
age or older. | 


Title 11, District of Columbia Code, Section 907, provides 
in part: 
Jurisdiction—Original and exclusive. 
+ * +* * * : 
(b) Concerning any person under 21 years of age 
charged with having violated any law, or violated any 
ordinance or regulation of the District of Columbia, 
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prior to having become 18 years of age, subject to ap- 
propriate statutes of limitation. 


* * * * * 


When jurisdiction shall have been obtained by the 
court in the case of any child, such child shall continue 
under the jurisdiction of the court until he becomes 21 
years of age unless discharged prior thereto: Provided, 
however, That nothing herein contained shall affect the 
jurisdiction of other courts over offenses committed by 
such child after he reaches the age of 18. 


* * * * * 


Title 11, District of Columbia Code, Section 908, provides: 


Information—Investigation—P et it ion—Contents. 
Whenever any person shall give to the director of 
social work of the court, or other officer of the court 
duly designated as his representative, information in 
his possession that a child is within the provisions of 
this chapter, it shall be the duty of a duly designated 
officer of the court to make preliminary investigation to 
determine whether the interests of the public or of the 
child require that further action be taken and report his 
finding, together with a statement of the facts, to the di- 
rector of social work. Whenever practicable, such in- 
quiry shall include a preliminary investigation of the 
home and environmental situation of the child, his pre- 
vious history, and the circumstances which were the 
subject of the information. If the director of social 
work finds that jurisdiction should be acquired, he shall, 
after consultation with and approval by the corporation 
counsel or assistant corporation counsel assigned to the 
court, authorize a petition to be filed. In any case in 
which said director fails to so find, the person giving in- 
formation to the director may present the facts to the 
corporation counsel or his assistant, who, after investi- 
gation by an officer of the court as herein provided, may 
authorize a petition to be filed. The proceedings shall 
be entitled, “In the matter of ——, a child under 
eighteen years of age.” 
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| 
The petition shall be verified by the officer making 
the investigation, or some other person having personal 
knowledge of the case, and shall allege briefly the facts 
which bring said child within the provisions of this 
chapter, and stating the name, age, and residence 
(1) of the child; (2) of his parents; (3) of his legal 
guardian, if there be one; (4) of the person or persons 
having custody or control of the child; and (5) of the 
nearest known relative, if no parent or guardian can 
be found. If any of the facts herein required are not 

known by the petitioner the petition shall so state. 


Title 11, District of Columbia Code (1951 Ed. Supp. WD. 
Section 912, provides: 


Taking child into custody—Release to parent, abe 
tan, custodian or probation officer—Limitation | on 
detention without court order. Whenever any officer 
takes a child into custody, he shall, unless it is im- 
practicable or has been otherwise ordered by the court, 
accept the written promise of the parent, guardian\ or 
custodian to bring the child to the court at the time 


fixed. Thereupon such child may be released in |the 
custody of a parent, guardian, or custodian. If not so 
released, such child shall be placed in the custody of a 
probation officer or other person designated by thx 
court, or taken immediately to the court or to a place of 
detention provided by the Board of Public Welfare, and 
the officer taking him shall immediately notify the court 
and shall file a petition when directed to do so by the 
court. 

In the case of any child whose custody has — as- 
sumed by the court and pending the final disposition of 
the case, the child may be released in the custody of a 
parent, guardian, or custodian, or of a probation officer 
or other person appointed by the court, to be brought 
before the court at the time designated. When not re- 
leased as herein provided, such child, pending the hear- 
ing of the case, shall be detained in such place of de- 
tention as shall be provided by the Board of Public 
Welfare, subject to further order of the court. 
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Nothing in this chapter shall be construed as for- 
bidding peace officer, police officer, or probation officer 
from immediately taking into custody any child who is 
found violating any law or ordinance, or who is rea- 
sonably believed to be a fugitive from his parents or 
from justice, or whose surroundings are such as to en- 
danger his health, morals or safety, unless immediate 
action is taken. In every such case the officer taking 
the child into custody shall immediately report the fact 
to the court and the case shall then be proceeded with 
as provided in this chapter. No such child shall be held 
in such place of detention for any period longer than 
five days, excluding Sundays and holidays, unless the 
judge shall order such child detained for a further 
period. 

Title 11, District of Columbia Code, Section 913, provides: 


Transfer from other courts. If during the pendency 
of a criminal or quasi-criminal charge against any per- 
son under 21 years of age, in any other court, it shall 


be ascertained that said person was under the age of 
18 years at the time of committing the alleged offense, 
it shall be the duty of such court to transfer such other 
case immediately, together with all the papers, docu- 
ments, and testimony connected therewith, to the Juve- 
nile court. Such other court making such transfer 
shall order the child to be taken forthwith to the place 
of detention designated by the court or to that court 
itself, or release such child in the custody of some suit- 
able person to appear before the juvenile court at a 
time designated. The court shall thereupon proceed to 
hear and dispose of such case in the same manner as if 
it had been instituted in that court in the first instance. 


Title 11, District of Columbia Code, Section 914, provides: 


Waiver of jurisdiction in case of felony—Transfer of 
case. If a child sixteen years of age or older is charged 
with an offense which would amount to a felony in 
the case of an adult, or any child charged with an of- 
fense which is committed by an adult is punishable by 
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death or life imprisonment, the judge may, after full 
investigation, waive jurisdiction and order such child 
held for trial under the regular procedure of the court 
which would have jurisdiction of such offense if com~ 
mitted by an adult; or such other court may exercise 
the powers conferred upon the juvenile court in this 
Act in conducting and disposing of such cases. 


Title 11, District of Columbia Code, Section 915 oa Ea. 
Supp. VI) provides in part: 


* 


Hearing—Informal, general public excluded, right to 
jury trial—Disposal of child—Parent—Right to| be 
heard—Order of commitment—Protection of child—Ef- 
fect of evidence. The court may conduct the hearing in 
an informal manner, and may adjourn the hearing from 
time to time. In the hearing of any case the general 
public shall be excluded and only such persons as haye a 
direct interest in the case and their representatives shall 
be admitted except that the judge, by rule of court or 
special order, may admit such other persons as he deems 
to have a legitirnate interest in the case or the work of 
the court. All cases involving children may be heard 
separately and apart from the trial of cases against 
adults. The court shall hear and determine all cases of 
children without a jury unless a jury be demanded by 
the child, his parent, or guardian or the court. ! 


\ 
* * * * | 


Title 22, District of Columbia Code, Section 105, provides: 


Persons advising, inciting, or conniving at criminal 
offense to be charged as principals. In prosecutions for 
any criminal offense all persons advising, inciting, or 
conniving at the offense, or aiding or abetting the prin- 
cipal offender, shall be charged as principals and not as 
accessories, the intent of this section being that as to all 
accessories before the fact the law heretofore applicable 
in cases of misdemeanor only shall apply to all crepes, 
whatever the punishment may be. 


Title 22, District of Columbia Code, Section 501, provides in 


part: 
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Assault with intent to kill, rob, rape, or poison. 
Every person convicted of any assault with intent to kill 
or to commit rape * * * shall be sentenced to imprison- 
ment for not more than fifteen years. 


Title 22, District of Columbia Code, Section 502, provides: 


Assault with intent to commit mayhem or with dan- 
gerous weapon. Every person convicted of an assault 
with intent to commit mayhem, or of an assault with a 
dangerous weapon, shall be sentenced to imprisonment 
for not more than ten years. 


Title 22, District of Columbia Code, Section 2901, provides: 


Robbery. Whoever by force or violence, whether 
against resistance or by sudden or stealthy seizure or 
snatching, or by putting in fear, shall take from the 
person or immediate actual possession of another any- 
thing of value, is guilty of robbery, and any person con- 
victed thereof shall suffer imprisonment for not less 
than six months nor more than fifteen years. 


SUMMARY OF ARGUMENT 


Where a woman testifies to a rape and robbery, and is cor- 
roborated as to time, place and circumstances by witnesses and 
the appellants, the evidence is sufficient to support the con- 
victions for assault with intent to commit rape and robbery. 

The Mallory-McNabb rule is not applicable to individuals 
within the jurisdiction of the Juvenile Court for the District 
of Columbia. 

Statements made in connection with arrest are not rendered 
inadmissible by the Mallory-McNabb rule. 


ARGUMENT 
I. The sufficiency of the evidence 


A. Assault with intent to commit rape 


Appellants argue that they “were either guilty of rape as 
charged, or not guilty” and thus could not be found guilty 
of assault with intent to commit rape (App. Br. 6). This 
argument clearly is of no merit. 
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The elements of assault with intent to commit rape are (1) 
an assault, (2) an intent to have carnal knowledge of a female, 
and (3) a purpose to carry out this intent with force and 
against the will of the female. Robinson v. United States, 78 
U. S. App. D. C. 63, 136 F. 2d 283 (1943). The substantial 
difference from rape then is the absence of the penetration 
which is an essential element. See Holmes v. United States, 
84 U. S. App. D. C. 168, 171 F. 2d 1022 (1948). Since: the 
stipulated testimony of the examining physician, Dr. Mas- 
saro, was that she could not determine “whether Mae Owens 
had exual relations” (R. 219), it may well have been that the 
jury was not satisfied beyond a reasonable doubt as to pene- 
tration. 

That the verdict may have been a compromise one, as, ap- 
pellants assert, is immaterial if there is evidence to support 
it. Young v. United States, 168 F. 2d 242 (10th Cir. 1948), 
cert. denied, 334 U. S. 859 (1948). As the Supreme Court 
stated in Dunn v. United States, 284 U. S. 390, 394 (1931), 


That the verdict may have been the result of com- 
promise, or of a mistake on the part of the jury, is 
possible. But verdicts cannot be upset by sas ate 
or inquiry into such matters. 


The verdict and judgment are proper. 
B. Robbery 


Appellants also claim that no “forcible taking” was shown, 
and that Mrs. Owens’ wallet was “voluntarily passed back and 
forth” and “was never actually out of (her) possession and 
control” (App. Br. 7). Mrs. Owens testified that her wallet 
was taken from her hand while a knife was being held at, her 
throat (R. 11, 12). Mr. Buchanan testified that he saw the 
wallet near where the car had been parked (R. 185). It is also 
to be noted that appellant’s took the stand, and each corrob- 
orated Mrs. Owens’ story as to time, place, and a number of 
the circumstances. Appellant’s argument has no factual 


substance. : 
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II. The Mallory-McNabb rule is not applicable to individuals 
within the jurisdiction of the Juvenile Court for the District 
of Columbia 


The Mallory doctrine which appellant’s seek to rely on, 
stemmed from the decision of the Supreme Court on “an im- 
portant question involving the interpretation of the Federal 
Rules of Criminal Procedure”, that is, F. R. Cr. P. 5 (a). 
Mallory v. United States, 354 U. S. 449 (1957). The Federal 
Rules of Criminal Procedure are not applicable to the Munici- 
pal Court unless a judge thereof is sitting as a “committing 
magistrate”. F.R. Cr. P. 54 (a); Advisory Committee Note 3 
to Subdivision (a) (2) of Rule 54. However, it has been re- 
cently decided that “the Mallory doctrine is applicable to pro- 
ceedings in the Municipal Court”. Larkin v. United States, 
Mun. App. D. C., —— A. 2d —— (July 25, 1958). This deci- 
sion was based on tlie existence in the District of Columbia 
Code of a provision similar to F. R. Cr. P. 5 (a), namely, 4 
D. C. Code § 140, which reads as follows: 


The several members of the police force shall have 
power and authority to immediately arrest, without 
warrant, and take into custody any person who shall 
commit, or threaten or attempt to commit, in the 
presence of such member, or within his view, any breach 
of the peace or offense directly prohibited by Act of 
Congress, or by any law or ordinance in force in the 
District, but such member of the police force shall im- 
mediately, and without delay, upon such arrest, convey 
in person such offender before the proper court, that he 
may be dealt with according to law. 


Appellants’ contentions must stem from the Larkin decision. 

The decision in Larkin, however, is not applicable here 
because of the special statute concerning “any person under 
the age of 18 years—(1) Who has violated any law; or who 
has violated any ordinance or regulation of the District of 
Columbia.”’* 11 D. C. Code § 906. The procedure and dis- 
position of the cases of such persons is governed by the pro- 
visions of the Juvenile Court Act. 11 D.C. Code § 902 et seq. 


* Appellants Pee, Magruder and Johnson fall within this definition. 


w 
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The jurisdiction of the Juvenile Court over such persons is 
“original and exclusive”. 11 D.C. Code § 907. 
The procedure in juvenile cases as established by Congress 
is strikingly dissimilar from the criminal procedure in the 
Federal Rules of Criminal Procedure. The Juvenile ca 


statute provides: 
Whenever any officer takes a child into custody, | 
of bd * * + 


If not so released, such child shall be placed in the 
custody of a probation officer or other person. desig- 
nated by the court, or taken immediately to the court, 
or to a place of detention provided by the Board of 
Public Welfare, and the officer taking him shall im- 
mediately notify the court and shall file a pas 
when directed to do so by the court. 


2 * + * * | 


When not released . . ., such child, pending the hear- 
at the case, shall be dines in such place of sa as 
. subject to further order of the court. 


+ * * * ? | 
(emphasis supplied) 11 D. C. Code § 912. 


A preliminary investigation is then required “to defeenins 
whether the interests of the public or of the child require that 
further action be taken.” 11 D. C. Code §908. Thus the 
child may never have a hearing before the court. This is dis- 
tinctly contrary to criminal cases. It should be noted too that 
even where the case is one in which jurisdiction may be waived, 
to the criminal courts, a “full investigation” is required first. 
11 D.C. Code § 914. 

It is thus manifest from the clear and unequivical riietint ge 
of the statute that Congress did not intend that formalized 
criminal procedure, such as immediate charging, booking and 
arraigning, be applied in juvenile cases. As this Court said in 
Shioutakon v. District of Columbia, 98 U.S. App. 371, 236 F. 
2d 666, 668 (1956) 

(T)he proceedings are meant to be non-criminal and 
non-formal in nature. 


and 
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One of the aims of the 1988 revision of the Juvenile 
Court Act was to eliminate the formalities of a criminal 
proceeding which emphasizes “punishment and retri- 
bution”, and to provide in its place a more informal pro- 
cedure designed to enhance the protective and rehabili- 
tative features which have come to be associated with 
modern juvenile courts. 
From the foregoing it is clear that the Mallory doctrine is not, 
and cannot be, applicable to juvenile proceedings.” 


Ill. The Mallory-McNabb doctrine is not violated by state- 
ments made in connection with arrest 


Even assuming that the “Mallory doctrine” is applicable to 
juveniles, there was no error herein since there were no confes- 
sions or admissions which were the product of any “unreason- 
able delay”. Because of factual differences, the facts ap- 
plicable to each appellant will be discussed separately. 

Curtis: Appellants’ brief is factually in error. Curtis was 
19 years old (R. 364) and thus did not come under the provi- 
sions relating to juveniles. 11 D. C. Code § 906. He was not 
sent to the Receiving Home with the three juveniles but was 
processed and sent to the cell block (R. 270). He was there- 
after presented before a committing magistrate in the Munici- 
pal Court. He had a preliminary hearing and was held for 
action of the grand jury (R. 572). The only statement made 
by him was “that he had been expecting the police to come see 
him, due to the fact that he had been involved with a woman 
the night before” (R. 262). Since this was spontaneous with 
arrest, it was not within the Mallory doctrine. United States 
v. Mitchell, 322 U.S. 65 (1944) ; Metoyer v. United States, 102 
U.S. App. D. C. 62, 250 F. 2d 30 (1957). 

Magruder: The record does not indicate when Magruder 
was arrested, merely that he was brought from his home to 
Park Police Headquarters with his mother’s permission some 
time after 5:00 a. m. (R. 251) and that he was taken to the Re- 


*In contrast to criminal cases, detention and investigation prior to proc- 
essing has been expressly approved by this Court in a juvenile case even 
when the police had ample probable cause to arrest and charge the child 
with the crime of rape. Harper v. Strange, 81 U. S. App. D. C. 349, 158 
F. 2d 408 (1946). 


nee Bi. 
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ceiving Home at “approximately 10:30 a.m.” (R. 261). His 
only statement was made while in the police car on the way to 
Headquarters, and that being that “he had also been in Green 
Valley” and “had been with a party by the name of Harris” 
(R. 252). The Mallory doctrine does not apply to this situa- 
tion. Perry v. United States, 102 U.S. App. D. C. 315, 253 
F. 2d 337 (1957); cert. denied, 356 U. S. 941 (1958). He him- 
self stated that he had not been “questioned” (R. 321). ! 

Pee: Pee voluntarily appeared at headquarters with his 
father and accompanied the police to the hospital (R. 221- 
230). He was taken into custody at the hospital shortly after 
2:15 a.m. (R. 233-236). Somewhere between 2: 30 a. m. and 
3: 00., after returning to headquarters, he was asked if he drove 
the car, and at this time he made a statement. The admission 
of this was proper. Heideman v. United States, — — U.'S. 
App. D. C. ——, No. 14414 (September 25, 1958). Shortly 
after 3:00 a. m. he was turned over to the Plainsclothes 
Division (R. 243). Sometime after Investigator Birch re- 
ported for duty at 7: 50 a. m., Pee told him that “he had been 
driving a vehicle that was involved in this case” (R. 260). 
Since this was nothing more than he had already said, its ad- 
mission in evidence was insignificant. Porter v. United 
States, —— U.S. App. D. C. ——, No. 14305 (decided June 
26, 1958). Pee was taken to the Receiving Home about 
10: 30a. m. (R. 261). 

Johnson: Johnson was arrested about 5:30 a. m. on she 
morning of July 4th (R. 273). At that time he made certain 
oral admissions. He was sent to the Receiving Home between 
7:00 and 8:00 a. m. (R. 283). Clearly admissions made 
spontaneously at the time of arrest are not inadmissible. 
United States v. Mitchell, supra; Metoyer v. United States, 
supra. 





20 
CONCLUSION 
Wherefore, it is respectfully submitted the judgment of the 
District Court be affirmed. 
Ourver GAscH, 
United States Attorney, 
Cart W. BELCHER, 
EpoGar T. BELLINGER, 
Assistant United States Attorneys. 
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By order dated January 23, 1959, the undersigned was appointed 


S Amicus Curiae and requested to file a brief discussing the consti- 
utional necessities of a juvenile court statute and juvenile court 


rocedures, This brief is filed pursuant to that order, 





in view of the issues involved in the cases before the Court, 


iscussion will be confined to that part of the Juvenile Court!s 








jurisdiction that deals with charges of delinquency and no effort 
will be made to cover that Court's jurisdiction in neglect and 
paternity cases, 

By and large the courts have held that, in general, the con- 
stitutional guarantees are not applicable to delinquency proceedings 
in the Juvenile Court: White v. Reid, 125 F.Supp. 647; U.S. V. 
norders, 154 F.Supp. 214; Ex parte Sharp, 15 Idaho 120, 96 Pac. 563; 
Gingue v. Boyd, 99 Conn. 70, 121 Atl. 678; State v. Goldberg, 124 
N.J.Dbe 272, 11 A.2a 299, affirmed 125 N.J.L. 501, 17 A.2d 175; Akers 
y. State, 114 Ind.app. 195, 51 N.B.2d 91; Bx parte Naccarat, 328 Ne. 
722, 41 S$.W.2d 176, 76 A.L.R. 654; Flexner & Oppenheimer, The Legal 

PES suventie Court, 57 am.L.Rev. 65, 68; Juvenile Justice: Treat- 
ment or Travesty, 11 U.Pitt.L.Rev. 277, 280. The reason most 
commonly assigned for this conclusion is that delinquency proceedings 
$n the Juvenile Court! are not criminal in nature and that the purpose 
of the proceeding is the reform of the child rather than his punish- 
ment. 

The decisions with respect to the several specific constitutional 


guarantees are as follows: 


THE RIGHT TO TRIAL BY JURY 
In the following cases it was held that a child brought before 
the Juvenile Court on a charge of delinquency is not entitled by 
constitutional right to a jury trial in the determination of his 


delinquency status. Dendy v. Wilson, 142 Tex. 460, 179 S.W. 2d 269; 


Wissenberz v, Bradley, 209 Iowa 813, 229 N.W. 205, 67 A.L.R. 1075; 


Commonwealth v. Carnes, 82 Pa.Supp. 335; In re Gomez, 113 Vt. 20h, 
32 A.2d 138; Lindsay v. Lindsay, 257 Ill. 528, 100 N.E. 892, 

U5 LRA. (n.s.) 908; Ex parte Daedler, 194 Cal. 520, 228 Pac. 467; 
Mill v. Brown, 31 Utah 473, 88 Pac. 609; People v. Fifield, 136 Cal. 
App. 2d 741, 289 P.2d 303; Commonwealth v- Fisher, 213 Pa. 48, 

62 Atl. 198, 5 Ann.Cas. 92; Laurie v. State, 108 Neb. 239, 188 N.W. 





110; State v. Brown, 50 Minn, 353, 52 N.W. 955; Ex parte Peterson, 
151 Minn, 467, 187 N.W. 226; Wisconsin Industrial School v. Clark 
County, 103 Wis. 651, 79 N.W. 422; Dinson v. Drosta, 359 Ind. App. 
432, 80 N.E. 32; State v. Heath, 352 Mo. 1147, 181 S.W.2d 517; 
State v. Buckner, 300 Mo. 359, 254% S.W. 179; In _re Turner, 94 Kan. 
115, 145 Pac. 871; Ex parte King, 141 Ark, 213, 217 S.W. 465; 
Pugh v. Bowden, 54 Fla. 302, 45 So. 499; Marlow v. Commonwealth, 
142 Ky. 106, 133 S.W. 1137; Ex parte Newkosky, 94 N.J.L. 314, 
116 Atl. 716; Ex parte Watson, 157 N.C. 340, 72 S.5. 1049. 

tate v. Breon, 244 Iowa 49, 55 N.W. 2d 565, holds that in 
certain circumstances a juvenile has a constitutional right to trial 


by jury in a delinquency proceeding. 


| 
| 


The rule of the majority has been applied also to proceedings 
involving the revocation of a minor's parole, change of custody and 
removal from one institution to another, such as from reform schoo. 
to a penitentiary. Erwin v, Williams, Tex.Civ.App., 255 S.W. 2d 303; 
In re otpay, 83 Cal.App.2d 339, 189 P.2d 525; In re Hoskins, Tex.Civ. 
App., 198 S.W. 2d 460; Harwood v. State, 184 Tenn. 515, 201 S.W. 2d 
672. : 


GRAND JURY 
The cases hold that the constitutional guarantee of indictment 





by a Grand Jury does not apply to delinquency proceedings in the 
Juvenile Court. Ex parte Januszewski, 196 Fed. 123; State v. Goldberg, 
124 N.J.L. 272, 1l A.2d 299; Childress v. State, 133 Tenn. I21, 179 
S.W. 643; State v. Johnson, 196 Iowa 300, 194 N.W. 202. 


DOUBLE JEOPARDY | 
A number of cases have held that delinquency proceedings in 
the Juvenile Court do not bar, on the ground of double jeopardy, 
subsequent prosecution of the juvenile in the ordinary criminal 
court. People v, Silverstein, 121 Cal.app.2d 140, 262 P.2d 656; 


In re Santillanes, 47 N.M. 140, 138 P.2d 503; Moguin v. State, 
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216 Ma. 524, 140 A.2d'914. However, a contrary conclusion was 
reached by Judge Alexander Holtzoff in U.S. v. Dickerson, 168 F.Supp. 


899. 


PRIVILEGE AGAINST SELF-INCRIMINATION 
The majority of courts have held that the privilege against 

self-incrimination is not applicable in delinquency proceedings in 
the Juvenile Court and, therefore, that the court may freely inter- 
rogate the juvenile and base its ultimate decision upon the results 
of that interrogation. In re Mont, 175 Pa.Super. 150, 105 A.2d 460; 
In re Holmes, 379 Pa. 599, 109 A.2d 523; People v. Lewis, 260 N.Y. 
171, 183 N.E. 353, 86 A.L.R. 1001; In re Dargo, 81 Cal.App.2d 205, 
183 P.2a 282. on the other hand, the privilege has been held to be 
applicable in the following cases: Dendy v. Wilson, 142 Tex. 460, 
179 S.W.2d 269, 151 A.L.R. 1217; Ex parte Tahbel, 46 Cal.App. 755; 
189 Pac. 804, 


DUE PROCESS 
Notwithstanding the great number of decisions holding specific 
procedural constitutional guarantees to be not applicable in Juvenile 
Court proceedings, there are a number of cases which hold that a 


juvenile is entitled to fundamental due process of law; among these 


are: In re Alexander, 152 Cal.App.ed 458, 313 P.2d 182; In re 


Contreras, 109 Cal.app.2d 787, 241 P.2d 631; Brewer _v. Commonwealth, 
{Ky.) 283 S.W.2d 702; Cullins v. Williams, 156 Ky. 57, 160 S.W. 733. 
On the other hand, there are cases holding that the constitutional 
guarantee of due process is not applicable; Commonwealth v. Fisher, 
213 Pa. 48, 62 Atl. 198; In re Holmes, 379 Pa. 599, 109 A. 2d 525 
(but see the vigorous dissenting opinion by Musmanno, J.). 

So far as local’ decisions are concerned, it seems fair to say 
that the earlier decisions proceeded upon the assumption that funda- 
mental due process was required but that it was satisfied by compli- 


ance with the applicable statutory provisions; Rule v. Geddes, 235 


alte 





App.D.C. 31; White v. Reid, 125 F.Supp. 647,649. However, the trend 


of the more recent local decisions is to hold that more than funda- 





mental due process is required and that the specific procedural 
constitutional guarantees are likewise applicable. In re Pott, 155 


F.Supp. 224; Shioutakon v. D.C., 98 U.S.App.D.C. S71, 236 F.2d 666; 


U.S. Vv, Dickerson, 168 F.Supp. 899. 


THE RIGHT TO A SPEEDY AND PUBLIC TRIAL 


The Juvenile Court statutes almost uniformly provide that the 


public shall not be admitted to delinquency hearings. ‘The courts 
have quite consistently held that the constitutional requirement of 


a speedy and public trial is not applicable. In re Mont. 175 Pa. 





Super, 150, 103 A.2d 460; State v. Cronin, 220 La. 253, 56 So.2d 2h2; 


Ex parte Sharp, 15 Idaho 120, 96 Pac. 563° 


CONFRONTATION OF WITNESSES | 

Under this heading, questions arise regarding the admissibility 
of hearsay evidence in delinquency proceedings and the taking of 
testimony in the absence of the juvenile. Sec. 11-915 of the District 
of Columbia Code authorizes the court to conduct the hearing in an 
informal manner and similar provisions are found in ail such statutes. 
The use of hearsay evidence in the form of reports of probation 


officers and otherwise has been sanctioned in many decisions. In re 





Eolmes, 379 Pa. 599, 109 A.2da 5253. The cases are collected in 
b= ALL.R, 2d 1141. Notwithstanding the recognized rule that hearsay 
evidence is freely admissible in delinquency proceedings, there are 


a number of cases reversing findings of delinquency because they were 





supported solely by hearsay. In re Sippy, 97 A.ed 455, 81 W.L.R. 905; 
People v. Fitzgerald, ouu N.Y. 307, 155 N.E. 584; Re Manteil, 157 Neb. 
900, 62 N.W.2d 308, 45 A.L.R.2d 1122. Wigmore criticizes the practice 
of hearing testimony in the absence of the juvenile (3rd Ed. § 1400). 








RIGHT TO COUNSEL 


The Juvenile Court Act has been construed by this Court as 
expressly recognizing ‘that a child has a right to counsel in a 
delinquency proceeding. Shioutakon v. D. C., 98 U.S.App.D.C. 571, 
236 F.2d 666. Judge Curran had previously reached the same conclu- 
sion. In re Poff, 135 F.Supp.224. On the other hand, People v. 
Fifield, 136 Cal.App.2d 741, 289 P.2d 303, and Ex parte McDermott, 

77 Cal.App. 109, 246 Pac, 89, held that there was no constitutional 
right to counsel. 

In California, the decisions in that State were summarized in 
People v, Dotson, 46 Cal.2d 891, 299 P.2d 875, as follows: 

The fact that a minor is not represented by counsel 

need not be a denial of due process in Juvenile Court 

proceedings. * * * It is only when by such lack of repre- 

sentation of the minor undue advantage is taken of him 

or he is otherwise accorded unfair treatment resulting 

in a deprivation of his rights that it can be said he has 

been denied due process of law. 

RIGHT TO BAIL 

The majority of the courts have concluded that a juvenile 
involved in delinquency proceedings has no constitutional right to 
nail. In re Magnuson, 110 Cal.App.2d 73, 242 P.2d 362; Espinosa V- 
Rice, 144 Tex, 121, 188 S.w.2d 576; Ex parte Newkosiky, 94.N.J.L. 314, 
116 ati. 716; State v, Webster, 122 Wash. 526, 211 Pac. 274; State v. 
Clark, 186 La. 655, 173 So. 137. The latter case was distinguished 
in State v. Franklin, 202 La. 439, 12 So.2d 211, in which it was held 
that a delinquent chiid had a constitutional right to bail. 


The cases are collected in an annotation in 160 A.L.R. 287. 





Against the foregoing background, let us consider the facts of 
the instant cases, | 
Magruder was arrested at 4 A. M. on July 3, 1957. Pee was 
arrested at 2 A. M. on July 3, 1957. Johnson was arrested at 5 A.M. 
on July 4, 1957. Magruder and Pee were taken to the Receiving Home 
on July 3rd and Johnson was taken to it on July uth, (ach apparently 
was arrested without a warrant. Complaints to the Juvenile Court 
were filed on July 5; the complaint against Magruder was dated July 3; 
those against the other two were dated July 4. On guly 17, 1957; 
the Director of Social Services filed reports in respect of all 
three minors. On July 18, 1957 the Juvenile Court judge signed 
waivers relinquishing jurisdiction of ali three pursuant to § 11-914 
of the Code. It appears that on the same day the ‘ives were taken 
before a Municipal Court judge who then or later diverted that they 
be held for the action of the Grand Jury without bond, Amicus has 
peen furnished a copy of the transcript of the preliminary hearing 
before Judge Fickling in respect of AppeliZant Curtis and of the 
Pifth defendant James O'tHarris but has not seen the transcript of 


tne preliminary hearing involving the Appellants Pee,| Johnson and 


Magruder and does not know what occurred at that hearing. The three 


juveniles were brought to trial in the District Court) on December ll, 


1957. During the course of the trial certain statements made by the 





three juveniles after arrest were offered in evidence) and received 
over objections [Tr. 224-238, 242e-45, 249~252, 258-27e, 274-288, 
312-314, 321). 
From the record it is difficult to determine the precise bases 
for the rulings of the trial judge on the foregoing testimony but 





it would appear that the court was of the opinion that Rule 5(a) of 
the Federal Rules of Criminal Procedure and Mallory-McNabb did not 
apply because the accused were in the custody of the Juvenile Court 
when the statements were made and that there was no other exclusionary 


rule that was applicable. 








The problem of the admission in a criminal prosecution of 


statements made by a minor while in the custody of juvenile autho- 
rities has not been discussed often. In U.S. V- White, 153 F.Supp. 
809, White had been convicted of murder in the second degree and 
sentenced to imprisonment. Thereafter he filed a motion to vacate 
sentence under 28 U.S.C. 2255 on the ground that a confession intro~ 
duced in evidence at his trial was given while he was in the custody 
of the Juvenile Court, was obtained during a period of unlawful 
detention an@ prior to the time when he was taken before a committing 
magistrate. Judge Holtzoff denied the motion to vacate and in the 
course of his opinion said: 


* * * The court's trial notes show that the defendant 
was seventeen years of age at the time the murder was com 
mitted and he was placed under arrest. He was then under 
the jurisdiction of the Juvenile Court of the District of 
Columbia, The Federal Rules of Criminal Procedure do not 
apply to proceedings in that court, Consequently, Rule 5 
requiring an arrested person to be taken before a commit~- 
ting magistrate without unnecessary delay, is not applica-~ 
ble to a juvenile. The provisions of law governing pro- 
ceedings in the Juvenile Court in the District of Columbia, 
do not contemplate or provide for a preliminary hearing 
before any magistrate, or before a judge of the Juvenile 
Court. On the contrary, they provide for a preliminary 
ex parte investigation by the director of social work 
before determining whether the Juvenile Court should take 
jurisdiction, In the meantime, no hearing is held. This 
court will take judicial notice of the fact that this has 
been the procedure in the Juvenile Court for many years. 
It is based on express statutory provision. 


The court's ‘trial notes show that the arresting 
officer testified that he did not take the defendant vefore 
a committing magistrate because he was a juvenile. This 
procedure was proper and any other course would have been 
of questionable legality and would have, in part, defeated 
the provisions of the Juveniie Court Act. The statute, 
however, permits the Juvenile Court in certain instances 
to waive jurisdiction. In due time the Juvenile Court did 
so in this instance and thereupon the matter was presented 
to the grand jury which returned an indictment. 


Washington v, Arkansas, 227 Ark, 255, 297 S.W. 2d 930, and Johnson 

v. Commonwealth, 184% va. 466, 35 S.E. 2d 770, apparently represent 
similar holdings. In Re Holmes, 379 Pa. 599, 109 A.2d 523, previousiy 
cited herein, the court indicated (109 A.2d at 526) that statements 
made by a juvenile while in the custody of the juvenile court might 
not be admissible against him if he were subsequently brought to 


aie 





trial in the ordinary criminal court. 
It is inadmissible to consider the possibility that a minor, 

by reason of his minority, is possessed of no legal rights and is 

not entitled to any of the constitutional guarantees that admittedly 

cover all adults. The statements in Rule v. Geddes, 23 App.D.c. at 


50, that the minor has no right to be heard, must be considered as 





having been overruled by later decisions in this circpit. Difficulty 
arises from the fact that the minor is incapable of caring for himself 
until a certain aga and requires parental supervision and control. 
From this it follows that the parent may impose upon his child 


restraints which the State cannot impose upon adults except by way 
of punishment for crime, etc. The Juvenile Court statutes are framed 


1 
| 
| 


upon the hypothesis that the State, when it acts in loco parentis, 
is as free as the parents were from constitutional limitations, and 


this hypothesis is accepted by many of the decisions.) 


However, there is a certain unreality in this as the following 


i 
| 


quotation from Rule v. Geddes shows: 


But the Reform School for Girls is not a prison or 
penitentiary. It is what it purports to be -~ a school 
wherein girls of tender years, who may be exposed by con- 
ditions of misfortune, or who may perversely expose them- 
selves to immoral surroundings and influences, may be kept 
under reasonable restraint during their minority, not as a 
punishment for crime, but for their moral and physical 
well-being, It is a beneficent public charity made neces 
sary by the conditions of modern life, especially where 
population is crowded in narrow limits. 





It is doubtful that the motive of the State has any pertinency 
in determining whether constitutional guarantees are applicable. The 
individual requires protection against State acfion ices when the 
State asserts that it is acting solely with a view to the best inter- 
ests of the individual, 

Some later decisions and recent commentators soon juvenile court 
matters show a marked change of attitude from the optimistic note that 
was struck in Rule v. Geddes, With respect to decisions, the follow- 





ing may serve as examples: Shioutakon v. D. C., supra; In re Poff, 
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supra; in re Contreras, supra; JU. S. Ve Dickerson, supra. The 


following represent current opinions reflected 4n the law reviews: 


Protect the Child in the Juvenile Court by Sol Rubin, 
ournal oO | Ww > staves that the increased 
flexibility of the Juvenile Court and its tnformality 
have been achieved _ principally by the sacrifice for the 
child of rights which a defendant in a criminal court has 
[426]; that detention facilities are often no better than 
jails 6433]; that juvenile Court action 4s in some respects 
quite similar to a criminal conviction [437]; and concludes 
by asking whether existing legal provisions giving unusual 
powers to the court ave in balance with provisions to 
protect the child [440]. 


The Rights of Juvenile Delinquents An eae of 
uvenile Co cedures, s Diana, ournal of 
Criminal Law 50L: : 


"yitimately it is inconceivable how a consideration 
of the rights of a child can be 4nconsistent with his 
welfare. A child as much as any other person, perhaps 
more so, needs to be defended from the arbitrary and 
one-sided actions of others irrespective of how well 
meant their intentions." [5 uj . | 


"Phe current use of subtle distinctions, such as 
filing a petition ton behalf of! a child rather than 
against him, does not alter the inherently legal and 
fundamentally punitive character of the guvenile 
Courtts processing of delinquents." [568] 


"x * * present laws need to be re-examined, modified 
and even rewritten entirely. They need to consider 
that the mere declaration of a procedure to be non- 
criminal does not justify snfringement of personal 
rights." [568] 


Juvenile Justice: Treatment or Travesty?, 11 U. Pitts. Le 
Rev. : ‘ 


of juveniles from 
guards, it 
ndatory 
provision 
tial due process by means consistent with 
proceeding @esired." [280] 


Note on In re Holmes [379 Pa. 599, 109 A.2¢ 523], 4. Cornell 
Law Quarterly 147: - 


twhen the case involves & question of fact concern= 
ing the commission of an act which would be a crime 
4f committed by an adult, informality should give way 
to stricter standards. 


Fifty Years of the Juvenile Court by M. S$. Winnet, 36 A.B.A.d- 

» svates nsepite o years of experience the 
juvenile court has been unable to dissociate itself from the 
criminal court® and that the court has inadequate facilities 
for the treatment of juveniles. 


Note on Shioutakon ve. U.S., 45 Ky. Law Journal 532, urges 
full application of constitutional safeguards and says that 
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terming the commitment of a juvenile not to be impriison- 
ment is "the most objectional aspect of the juvenile 
court system®, The same article says: | 


“while it is sometimes plandly stated that the 
used in a criminal {trial} are not 
ants held before juvenile courts, 





having opp 
the applic [533] 





Rights of Juveniles to Constitutional Guarantees it 
w heview 3 


te # * 1+ seems that the constitutional guarantees 
should be retained as a check on the danger of un- 
4ntentional oppression resulting from the misuse or 
abuse of the juvenile court machinery." [974] 


Annual Survey of Georgia Law, 3 Mercer Law Review at De 583 


Wthe flowery platitudes of this Act [Juvenile Court 
Act] cannot close the gateway to tyranny which it has 
opened.” | 


Problems Arts under the New Jerse Juvenile Court Law, 
Ti Rutgers Law Ssview, OUL: 


“unfortunately, hat much 
nd s a real 


persuasive en 

rights." [650] This same a 
juvenile court records are 

the individual in connection wi 
armed forces, schooling, sentencing in later 
trials and applications for employment. 


Fairness to the Juvenile offender, Monrad G. Paulsen, 41 Minn. 
Taw Review 547: 


Tone matter should be made clear: the propriety 
of freely receiving 4 chilats testimony in 2 delin- 
quency case assumes that he may not be criminally 
prosecuted for offenses revealed vy his statements. 
If the youth can be turned over to 

4shment, or if he can be 
he juvenile authorities, 
lege against self-incrimination must be carefully 





guarded." [562] | 


Other articles and notes of possible interest are the following: 


Due Process in the Juvenile Courts, 2 Catholic UL. Rev. 90, 
ch urges application of all constitutional guarantees in delin-~ 
ney proceedings in juvenile courts; 44 Geo. Le J. 138, which finds 
| logical reason why an efficient administration of juvenile hear- 


‘s demands denial of right to counsel and other established pro- 


-li- 








cedural safeguards"; 1 Howard L. J. 277, approving the vigorous 
Gissent of Musmanno, 3. in the Holmes case; 54 Mich, L, Rev. 1000, 
approving In re Poff; 41 Minn, L. Rev. 701, commenting on People v. 
Dotson and praising California for excluding rigid criminal proce- 
dures while affording adequate safeguards. 

With some hesitation Amicus urges the Court to abandon the view 
set forth in Rule v. Geddes and White v. Reid that constitutional 
safeguards are not applicable in delinquency proceedings and in its 
place to adopt as a general principle the theory that those safe~- 
guards are applicable. Judge Holtzoffts language in UU. S. V. 
Dickerson appears correct; | 
; Ineluctable logic leads to the conclusion that the 

constitutional protection against double jeopardy, as is 

the case with the right of counsel and the privilege 

against self-incrimination, 1s applicable to all proceed~ 

ings, irrespective of whether they are denominated criminal 

or civil, if the outcome may pe deprivation of liberty of 

the person. Necessarily, therefore, this is true of pro- 

ceedings in the Juvenile Court. Precious constitutional 

rights cannot be diminished or whittled away by the device 

of changing names of tribunals or modifying the nomenclature 

of legal proceedings. The test must be the nature and the 

essence of the proceeding rather than its title. If the 

result may be a loss of personal liberty, the constitutional 

safeguards apply. 

Jt is realized that the result contended for may lead to 
sncreasead formality in Juvenile Court delinquency proceedings but, 
if this is unfortunate, it nevertheless is true that otherwise 
desirable results may not be obtained at the price of imperiling the 
liberty of the individual child. 

In the cases before the Court 4nvolving the three juveniles the 
most important factors for present purposes are that they were 
arrested without warrants, were detained for two weeks before they 
were brought before a committing magistrate, and oral statements 
made by them to the police after arrest and before preliminary hear- 
ing were admitted against them at their trials. 


To the writer it seems that the only question raised on the 


record is the admissibility of the oral statements. If the arrest 








and detention were illegal, they were cured by the indictment. 
U. S. Vv, Stevenson, 170 F. Supp. 315, 320. Other questions will 
arise when a case comes to this Court from the Suventie Court via 
the Municipal Court of Appeals. 
was any constitutional right of the Juvenile appellants violated 
by admission of the oral statements in evidence? 
It would appear that Criminal Rule 5(a) and the Mallory and 
McNabb decisions represent a rule of evidence and not of constitu- 
tional law. Upshaw v. U.S., 335 U.S. 410, 44, Hote 2, 93 L.Ed. 100, 
69 S.Ct. 170; U. S. v. Hodges, 156 F.Supp. 313; Hogan & Snee, The 
McNabb=-Mallo ‘Rule: Its Rise Rationale and Rescue, 47 Geo.L.J. 1, 
hk, However, it has ‘been srggested that the rule is an expression 
of the constitutional requirement of due process: vide the dissents 
of Judge Bazelon in Porter v. U- Se» 103 U.S.App.D.C. 385, 258 F.2d 
685; Mallory v. U. S-,  U.SeAPP.D.Ce ___» 259 F.2d 796; Trilling 
v. UeSe» _ UsS.APP-D.C. __> 260 F.2d 677. 
Although the privilege against self-incrimination "covers only 
statements made in court under process as a witness", Wigmore, Vol. 
VIII, § 2266, p. 387, it extends to all manner of proceedings in 
which testimony is to be taken and applies in all kinds of courts, 
in investigations by a Grand Jury, in investigations by 8 legislature 
and in investigations by administrative officials, Wigmore, vol. VIII, 
§ 2252, p. 325. Since the privilege applies in all ‘of these proceed- 
ings which take place fn public and where no mistreatment of the 
4ndividual can take place, 4¢ seems anomalous that 4% should not 
apply to statements made by a person while in custody of the police 
at a time when he is alone and without counsel. There is, however, 
some suggestion that the privilege should apply in the latter situa- 
tion, Helton v. U. S., 221 F.2d 338, 341. It has also been recognized 
that a juvenile is entitled to greater consideration than an adult in 


the application of constitutional safeguards, Williams v. Huff, 79 


U.S-App.D.C. Sls he F.2d 9l. 











Again with some hesitation, the Court is urged td adopt the 
rule that no statement made by a juvenile while he is in the custody 
of the Juvenile Court may be admitted against him in a subsequent 
criminal trial following a waiver by the Juvenile Court of juris- 
diction under the terms of § 11-914 of the Code. If the Juvenile 
Court is not a criminal court and its purpose in delinquency proceed- 
ings is to help the child and not to punish hin, it would seem unfair 
that statements made by a juveniie in such a context should later be 
used to his disadvantage in @& criminal proceeding. It would appear 
that juvenile courts develop a pattern in exercising their authority 
to release a juvenile for trial in a criminal court and that waiver 
ta likely to ensue whenever the juvenile is 16 years or over, the 
erime is one of violence and the Juvenile has a previous record. 





This means that the officer who takes the juvenile into custody may 


know with reasonable certainty from the outset that a trial in the 
| 


criminal court will probably ensus. This fact was noted by the 
Report of the Special Crime study Committee on Juvenile Justice in 
California which was quoted in Eolgbe Ve Superior a, ‘102 Cal.App. 
2d 2ll. 
The foregoing recommendation finds some eer the provisions 





of § 11-915 of the District of Columbia Code which states that: 


The disposition of a child or any evidence given 
in the court shall not be admissible as evidence against 


the child in any case or proceeding in any © omar court, 


Under a similar statute the Texas court held a confession given 





by a juvenile while in the custody of juvenile court authorities to 
be admissible against him in & subsequent criminal trial, Dearing v 
state, 151 Tex. Crim. 6, 204 S.W. 2d 983. However, it would seem 
more consistent with the spirit of the statutory provision to hold 
that its provisions are applicable to any statements made by the 
juvenile after he 4s taken into custody. | 
Respectfully submitted: 
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